United States Bankruptcy Court
Northern Digtrict of lllinois
Eastern Division

Trangmittal Sheet for Opinions

Will thisopinion be published? Yes

Bankruptcy Caption: In re Ravindra K. Jairath

Bankruptcy No. 98 B 31163

Adversary Caption: Jacob Bletnitsky v. Ravindra K. Jairath
Adversary No. 99 A 00934

Date of Issuance: March 8, 2001

Judge: Jack B. Schmetterer

Appearance of Counsdl:

Attorney for Movant or Plaintiff: Russdl C. Green (Parad Law Offices)

Attorney for Respondent or Defendant: James A. Chatz (Kamensky & Rubingtein)

Trustee or Other Attorneys.



UNITED STATESBANKRUPTCY COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISON

IN RE: )

RavindraK. Jarath,
Debtor.

Ca=No. 98 B 31163

Jecob Bletnitsky,
Rantff,
V. Adversary No. 99 A 934

RavindraK. Jarath,
Debtor.
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MEMORANDUM OPINION ON DEBTOR’'S
MOTION FOR SUMMARY JUDGMENT

Thisadversary proceeding rel atesto the Chapter 7 bankruptcy petitionfiled by RavindraK. Jarah
(“Jeirath,” “Defendant,” or “Debtor”) on October 2, 1998. Jacob Bletnitsky (“Bletnitsky” or “Plantff”)
filed a Complant to determine whether the Delator’ s detat to the Plaintiff is nondischargesble pursuant to
11 U.SC. §523(8)(2)(A). Bletnitsky contendsthat Jeirathisnot entitled to receive discharge of that debt
because Jarath made fase representations to Bletnitsky concerning the sde of an gpartment building.
Bletnitsky dleges that Jarah induced him to enter into a red estae contract for the property by
misrepresanting the number of gpartment unitsin the building thet could lawfully be converted into condo
units. Bletnitsky dso daimsthat Jarath should not receive a discharge because he falled to kegp apost-
contract ord agreament to pay any additiond property taxes not provided for in the contract.

Jarath moved for summary judgment. For reasons st forth below, the Debtor’s Mation for
Summary Judgment will be dlowed by entry of separate judgment order.

UNDISPUTED FACTSAND BACKGROUND



OnMarch 19, 1997 Jrath, as Sdler, and Bletnitsky, as Buyer, entered into ared estate contract
(the“Contract”) for sde of an gpartment building located at 930 Ontario in Oak Park, Illinoisfor aprice
of $3.1 million dollars. The contract closed on June 4, 1997.

The patiesagreeintheir pleadingsthat Jarath represented to Bletnitsky thet the building contained
twenty-one goatments. Jairath’ sred estate broker hed told Bletnitsky that the building contained twenty-
one units and the redl estate broker’ s package dso gated that the building contained twenty-one units

While nather Jairath nor his redltor were shown to have sated expresdy thet dl twenty-one units
in the building were legdly avalable to be converted to condos, Jarath's red estate broker represented
thet the building was sLitable for converson into condominiums. Also, the red estate broker’s package
provided: “for condo deve oper, thisopportunity providesan opportunity with subgtantid returns” SeeRed
Edate Broker Package, Investment Property Description.

The contract did not gate the number of units in the building or warrant thet the building was
suitable for condominium use. In fact, the contract Sated:

It is understood and agreed that the Property is being sold as is; that

Buyer has or will have prior to the dosing dete ingpected the Property;

and that nether the Sdler nor Agent makes any representation or

warranty as to the physicd condition or vaue of the Property or its

suitability for the Buyer’ sintended use
Red Edate Contract, 117. Bletnitsky admitsin hisinterrogatory resoonsesthet prior to dosing onthesde
he and his partner, Alex Vasman, ingpected the property “two or threetimes’, but Bletnitsky did not hire
aprofessond ingpector.

Prior to the dosing on June 4, 1997, Bletnitsky received acopy of an ingpection report prepared
by anagency of the Village of Oak Park (*Oak Park”). The report stated that an ingpection hed taken
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place May 27, 1997, and that the gpartment building contained only twenty units On May 30, 1999,
Bletnitsky wrote aletter to Jairaeth and indicated that he hed received and reed the Oak Park ingpection
report. Inthisleter, Bletnitsky stated thet theingpection uncovered severd violaions liged eechviolaion,
and estimated the repair costs at $88,595.

In September of 1997, Bletnitsky sought gpprova of Oak Park to convert dl twenty-one units of
the gpartment building into condominiums. Oak Park informed Bletnitsky thet twenty units could be
converted but that unit 1E wasan illegd gpartment and must be demalished. Blenitsky was unableto sl
thet unit as a condominium. Bletnitsky daims that he would not have paid $3.1 million dollars for the
building hed heknown thet it only contained twenty legd units. Bletnitsky daimstheat asaresult of Jirath's
representation thet the building contained twenty-one units, he sustained aloss of $100,000.

On or about June 10, 1998, Blenitsky initiated an arbitration proceading againg Jarath daiming
that Jairath owed himmoney for the property taxes assartedly promised post-contract, and dso for losses
dlegedy sugtained due to Jarath’s asserted misrepresentation.  Jairath did not appear a the arbitration
proceeding, and no abitration avard (if any was entered) is pat of the record in this Adversary
proceeding.

Jdrath filed for Chapter 7 rdief on October 2, 1998. The time for filing a complaint under 11
U.S.C. 8523(3)(2)(A) to determinethedischargesbility of adebt isgoverned by Fed.R.Bankr.P. 4007(c).
Under Rule 4007(c), such daim must befiled no later than 60 days after the firgt dete st for the meeting
of creditorsunder § 341(g) of the Code, Title 11 U.S.C. Blenitsky filed this Adversary complaint on July
29, 1999, dmodt ten monthsafter Jirath filed hisbankruptcy petition. Bletnitsky waited dmost ten months

tofile his complaint because he dleges that he did not recaive any natice of the bankruptey filing until thet
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date, snce he was nat liged in the bankruptcy schedules Defendant admits that Plaintiff was not
scheduled, but deniesthat helacked knowledge of the bankruptcy. However, Defendant did not moveto
dismissthe case under Rule 4007(c), and so Plantiff’ s contention asto lack of notice was not contested.

A complaint may be consdered timdy evenif filed after the bar date, if the creditor did not have
notice of the bankruptcy casein order to request atimdy determination of dischargeghility. In re Dewdlt,

961 F.2d 848 (9th Cir. 1992); The Sophir Co. v. Heiney (InreHeiney), 194 B.R. 898 ( D. Colo. 1996);

Shaheenv. Penrose (Inre Sheheen), 174 B.R. 424 (E.D. Va 1994). Seeds0 11 U.S.C. §523(a)(3)(B).

Here the creditor was unscheduled, so he did not have natice of the bar dete, nor of the bankruptey filing.

Further undisputed facts are st forth in the “ Discusson” part of this opinion.

JURISDICTION

Juridiction over this metter liesunder 28 U.S.C. § 1334 and 28 U.SC. § 157, and the case is
referred here by the Digtrict Court under Internd Operating Procedure 15(a). Thismetter condtitutesacore
proceeding under 28 U.S.C. 157(b)(2)(1).

APPLICABLE STANDARDS

A. Summary Judgment.

Rule 56(c) of the Federd Rules of Civil Procedure, made gpplicable to adversary
proceedings by Rule 7056 Fed R Bankr.P., provides that summary judgment is
proper when "the pleadings, depogtions, answversto interrogatories, and admissons
on file together with the affidavits if any, show thet thereis no genuine issue asto any
materid fact and that the moving party is entitled to ajudgment asamétter of law."

See Ruso v. Hedth, Welfare & Penson Fund, Locd 705, 984 F.2d 762 (7th Cir. 1993).
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A moving party bears the burden of demondirating aosence of agenuine

issue of maerid fact. Cdotex Corp. v. Catrett, 477 U.S. 317, 323, 106 S.Ct. 2548,

2552, 91 L.Ed.2d 265 (1986). Once the moving party has met that burden, the
non-moving party must go beyond the pleadings and bring forth spedific factsto

edablish that thereisagenuineissuefor trid. Becker v. Tenenbaum-Hill Assoc, Inc.,

914 F.2d 107, 110 (7th Cir. 1990). See dso Matsushita Elec. Indus Co. Ltd. v. Zenith

Radio Corp., 475 U.S. 574,587, 106 S.Ct. 1348, 1356, 89 L .Ed.2d 538 (1986). To defeat themation,
anon-moving party is required to do more than show mere exisience of some possible doubt asto the
materid facts but must show afactud dispute between the parties thet is determingtive of the outcome

under gpplicablelaw. 1d. at 586, 106 S.Ct. a 1356; Andersonv. Liberty Lobby, Inc., 477 U.S. 242,

247-8, 106 S.Ct. 2505, 2509-10, 91 L.Ed.2d 202 (1986). The non-moving party may not rest on its

pleadings or on conclusory dlegationsin affidavits. Waldridge v. American Hoechdt Corp., 24 F.3d 918,

920-1 (7th Cir.1994); Cusson-Cobb v. OLessker, 953 F.2d 1079, 1081 (7th Cir. 1992).
Indetermining whether agenuineissue of materid fact exids dl factsmusgt be congrued inthelight
mog favorable to the non-moving party and dl reesonable and judtifiabdle inferences drawn in thet party's

favor. Popovitsv. Circuit City Stores Inc., 185 F.3d 726, 731 (7th Cir. 1999); See dso Anderson, 477

U.S. a 255,106 SCt. a 2513. However, not every concelvable inference must be drawn infavor of the
norHmoving party, only those inferences that are reasonable and present an outcome determinative

disagreement between the parties. Richardsv. Combined Ins Co. of Am, 55 F.3d 247, 251 (7th Cir.

1995); Seedso Anderson, 477 U.S. at 251-2, 106 S.Ct. at 2512.

B. Dischargesbility Claim Under 11 U.SC. § 523(a)(2)(A)
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The party seeking to etablish an exception to the discharge of adelt bears the burden of proof,

SHfrdiance Fed. Credit Union v. Harasymiw (In re Harasymiw), 895 F.2d 1170, 1172 (7th Cir. 1990),

by apreponderance of theevidence. Groganv. Garner, 498 U.S. 279, 291, 111 S.Ct. 302, 136 L.Ed.2d

755 (1991). Policies underlying the Bankruptcy Code require that exceptions to discharge be drictly

congtrued againd creditors and in favor of afresh dart for debtors, Goldberg Secs., Inc. v. Scarlata (In

re Scarlata), 979 F.2d 521, 524 (7th Cir. 1992), but the Codeisintended to afford relief only to the honest

but unfortunate debtor. Cohenv. DelLaCruz (InreDelaCruz), 523 U.S. 213, 217, 118 S.Ct. 1212,

1216, 140 L.Ed.2d 341 (1998).

Section 523(a)(2)(A) of the Bankruptcy Code excepts from discharge any debt for money,
property, services, or an extenson, renewd, or refinancing of credit, to the extent obtained, by fase
pretenses, a fase representation, or actud fraud, other than a satement respecting the debtor's or an
ingder'sfinancid condition. It ligsthree sgparate groundsfor dischargeshility: actud fraud, fase pretenses,
and faserepresentation. Itwasorigindly hed that asngletest for dl threegroundslistedin 8523(8)(2)(A)

agoplieseven though thedementsfor each vary under commonlaw, AT& T Universal Card Servicesv. Alvi

(InreAlvi), 191 B.R. 724, 728 (Bankr. N.D. Il. 1996) (Judge Ginsberg), diting, Mayerv. Spand, 51 F.3d

670, 674 (7thCir. 1995), but arecent Seventh Circuit pand opinion madedear that misrepresentationand

rdiancethereonisnot dwaysrequired to establish actud fraud. McCldlanv. Canirdl, 217 F.3d 890, 894

(7th Cir. 2000).
In order to except fase pretenses or a fase representation from dischargeghility, Bletnitsky must
esablishthefallowing dements (1) Jarath obtained funds through representations that Jairath ether knew

to befdse, or made with such reckless disregard for the truth asto condtitute willful misrepresentations; (2)
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Jdrath possessad the requisite stienter, i.e, he actudly intended to deceive Blenitsky; and (3) to his

Jetriment, Bletnitsky judtifiably rdied on Jarath’ smisrepresentations. SeeCaezv. Jacob (Inre Jacob), No.

97 A 01664, 1998 WL 150493, a *4 (Bankr. N.D. IIl. Mar. 23, 1998) (Judge Squires), dting, Mayer v.

Spand It | Ltd. (InreMayer), 51 F.3d 670, 673 (7th Cir.1995), cart. denied, 516 U.S. 1008, 116 S.Ct.

563, 133 L.Ed.2d 488 (1995). Becausetheplaintiff must establish each of the above dementsto support
afinding of afd sepretenseor misrepresentation, Bletnitsky’ sfailureto establishany onefact isdetermingtive

of theoutcome. Clark v. Bryant (In re Bryant), 241 B.R. 756, 765 (Bankr. M.D. Ha1999).

However, adecatful trick may qudify asafraud underMcCldlan 1d., 217 F.3d a 893. Therefore,

adifferent andyssmus be usad when aplantiff dlegesactud fraud. McCldlan v. Cantrdl, 217 F.3d 890

(7th Cir. 2000). McCldlan reasoned that Snce common law fraud is not dways in the form of a
misrepresantation, aplaintiff need not alege misrepresentation and rdiancethereonto Sateadam for actud
fraud under 8 523(8)(2)(A). Insteed, the plaintiff must dlege that: 1) afraud occurred; 2) the debotor was
guilty of intent to defraud; and 3) the fraud crested the debit thet isthe subject of the discherge dispute. 1d.
a 893-94. Apat from that tegt, the Plantiff must dlege the fraud with particulaity. Rule 7009
Fed.R.Bankr.P. [adopting Rule 9(b) Fed R.Civ.P].

DISCUSSON

A. Thedaimsdf liability under 11 U.S.C. 8 523(a)(2)(A)
for afalserepresentation.

Anintentiond falsehood rdied on under 8 523(a)(2)(A) must concern amaterid fact. Kadlecek

v. Ferguson (In re Ferguson), 222 B.R. 576 (Bankr. N.D. 111.1998), dting Mayer v. Spand Int'l Ltd., 51

F.3d 670, 676 (7th Cir. 1995). However, afdse representation need not be an overt ord or written lie



it may be established by showing conduct intended dliberately to creste and fodter afdseimpresson. See

Haeske v. Arlington (In re Arlington), 192 B.R. 494, 498 (Bankr. N.D. I1l. 1996) (Judge Squires).

Inthis case, Rlantiff contends that Jarath mede a materid misrepresentation as to the number of
legd unitsinthe building. The Raintiff showsby way of Jarath's deposition thet Jaireth knew before sdlling
that one of the twenty-one unitswasanillegd apartment. Also, Bletnitsky has shown thet Jaireth marketed
the property assuitablefor condominium converson. Therefore, aosent more, it might bereasonabletoinfer
that Jeirath may well have known thet theillegd 21% unit could not be converted into acondominium, while
recognizing that Bletnitsky as the buyer wanted to convert dl twenty-one units and agreed to pay $3.1
milliondallarsfor the building because he thought he could convert dl twenty-one unitsinto condominiums.

Also in the absence of more evidence, it might be ressonable to infer further thet Jairath possessed
the requisite Scienter or intent to decaive Bletnitsky. Proof of intent to deceiveis measured by the Debtor’s

ubjective intention a thetimethe representation was made. Mercantile Bank v. Canovas, 237 B.R. 423,

428 (Bankr. N.D. I1l. 1998). Where a person knowingly or recklesdy mekes fa se representations which
the person knows or should know will induce anather to act, the finder of fact may logically infer an intent

todecave. Zirkd v. Tomlinson (InreTamlinson), No. 96 A 1539, 1999 WL 294879 at * 11 (Bankr. N.D.

IIl. May 10, 1999) (Judge Katz), diting, In re Sheridan, 57 F.3d 627, 633 (7th Cir.1995).

However, in this case there was much more to the sory.  Although Bletnitsky produced evidence
that might in other circumstances have established thefirgt two dementsof a8523(a)(2)(A) daim, hecannot
show that he judifiably relied on Jarah's asserted migepresentation.  To edtablish a dam under
8§ 523(a)(2)(A) for fraud resing on misrepresantation, the plaintiff must establish that he actudly and

judifiably rlied on the Debtor’ smisrepresentation. Hed v. Mans, 516 U.S. 59, 70, 116 S.Ct. 437, 444,
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133 L.Ed.2d 351 (1995); See d0 Zirkd v. Tomlinson (In re Tomlinson), No. 96 A 1539, 1999 WL

294879 & *7 (Bankr. N.D. 1Il. May 10, 1999) (Judge K atz); Mercantile Bank v. Canovas, 237 B.R. 423,

429 (Bankr. N.D. l1I. 1998) (Judge L efkow); and Haeskev. Arlington (Inre Arington), 192 B.R. 494, 498

(Bankr. N.D. 111. 1996) (Judge Squires gpplied thejustifiable reiance sandard but noted uncertainty about
degreeof rdiancereguirement under 8523(a)(2)(A), commenting that “ Judiifidblerdianceisal ower burden
to prove than reasonable rdiance and does not mean that the objecting creditor’ s conduct must conform
to the dandard of areasonableman.” Inre Arlington, 192 B.R. a 498).

On the other hand, judtifiable reliance requires more than a finding of rdiance in fact. Inre
Tomlinsonat *12. “A plantiff may not bury his head in the sand and willfully ignore obvious fasehoods”
Inre Tomlingona *12 (internd citation omitted). Another opinion has obsarved:

Judtifighility is not without limits, however . . . a person isreguired to use
his sense and cannot recover if he blindly rdies on amisrepresentetion the
fdgty of which would be petent to him if he hed utilized his opportunity to
meke a cursory examindion or invesigation. [Judtifigble rdiance] is a
metter of the qudlities and characteridics of the particular plaintiff and the

arcumstances of a particular case.

AT&T Universd Credit Savicesv. Alvi (Inre Alvi), 191 B.R. 724, 731 (Bankr. N.D. Ill. 1996) (Judge

Gindberg) (internd datation omitted).

Bletnitsky presents evidence of hisrdiancein fact by offering an affidavit gating thet he hed acted
in rdiance on Jarah's migepresentation. He has not, however, shown any objective evidence of his
judtifidble rdiance. Indeed, Bletnitsky recaived prior to the sdle dogng an offidid ingpection report Sating
thet the building contained only twenty gpartments. That was sufficent to put him on notice that he would

not be ableto convert dl twenty-one unitsinto condominiums because one was thereillegdly. Thereport,
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issued by an agency of the Village of Oak Park, was the result of an ingpection conducted on May 27,
1997. A May 30, 1997 |etter from Bletnitsky to Jarath established thet Bletnitsky not only recaived the Osk
Park ingpection report, but that he reed the report prior to the June 4, 1997 dosing day. Bletnitsky stated
inhis letter that the Oak Park ingpection uncovered severd repairs that needed to be addressed prior to
dosng. Moreover in his afidavit, Bletnitsky admitsto recaving the ingpection report prior to the dosing.

The foregoing drcumgtances demondrate, particularly in light of Contract ] 7 quoted above, thet
Bletnitsky could nat have judtifiably relied on any representation by Jairath or hisreditor reed by the buyer
to infer or represent thet the building contained twenty-one legdly convertible units

In addition, Bletnitsky bought the property asinvestment property. An investor is expected to be
more sophidicated then the average resdentid home-buyer. It isdear that Bletnitsky knew enough about
red edtate to address code violations prior to thedosing. If the number of goartment unitswas maerid to
the transaction, he should have at least paid atention to the report that stated the number of unitsreported
affidaly tobeinthebuilding. Hisdisregard of thet informationisfatd to hisfirs daimunder §523(3)(2)(A),
because he cannot dam judtifiabdle rdiance on an inferred misrepresentation contradicted by both the
Contract and an offidd report in his hands. He had no right to dose his eyesto those documents and then
dam to be decaived by Defendant on an issue addressad in each.

Bletnitsky’s second dam for fase representation is that Jairath should not receive a discharge
because hefailed to kegp apodt-contact ord agreement to pay property taxesnot addressed inthe contract.
This daim mugt fall because a promise to act in the future is not by itsdf a fase represantation under 8

523(2)(2)(A). Caez v. Jacob (In re Jecob), No. 97 A 01664, 1998 WL 150493, & *4 (Bankr. N.D. 111,
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Mar. 23, 1998) (Judge Squires). Seedso Rezinv. Bar (InreBarr), 194 B.R. 1009, 1018 (Bankr. N.D.

1ll. 1996).

B. That daim of liability under 11 U.S.C. 8 523(a)(2)(A)
for actual fraud.

Bletnitsky did not with particularity plead adam for actud fraud, and neither of the parties have
briefed thisissue. Still, the Court has aduty to condder actud fraud if the plaintiff dleges factsthat could
support such afinding, Sdney S. Argt Co. v. Pipdfitters Welfare Educ. Fund, 25F.3d 417,421, particularly
when the Defendant seeks afind summary judgment barring the suit entirdy. Since Bletnitsky daims thet
Jarath “fraudulently represented” the number of legd unitsin the building, wemugt addressthe actud fraud
issue. But even under the recent McCldlan discusson, Bletnitsky failed to demondrate adamfor actud
fraud under § 523(a)(2)(A).

McCldlan explaned that “fraud’ isa

... generic term, which embraces dl the multifarious means which human
ingenuity can devise and which areresorted to by oneindividud togainan
advantage over ancther by fase suggestionsor by the suppresson of truth.
No definite and invarigble rule can be laid down as agenerd propostion
defining fraud, and it indudes dl surprise, trick, cunning, dissembling, and
any unfar way by which ancther is cheeted.

McCldlan v. Cantrdl, 217 F.3d 890 at 893 (7th Cir. 2000).

InMcCldlan theplaintiff charged thedelotor with aiding thedebtor’ sbrother intrandferring property
to hinder the plaintiff’ s atemptsto collect onadeat. Specificdly, the plaintiff sold anicemaking mechine
to abuyer (the debtor’ s brother) for $200,000 payable in inddIments. The plaintiff retained, but did not
perfect, asecurity interest in themachinery. Whenthebuyer defauited, he sold themachineto hissigter, the

debtor, for ten dollars. She then sold it for $160,000 and promptly declared bankruptcy to prevent the
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plantiff from recovering the collatera or the proceeds from her. The McCldlan court stated thet the

debtor’s conduct was “as blatant an abuse of the Bankruptcy Code aswe canimagine” McCldlan, 217
F.3d a 893.

In the matter a& hand, Bletnitsky dleges thet the Debtor “knowingly and fraudulently withhed
meterid information from [Blenitsky] which hed amaterid effect on the terms of the contract, and which
resulted in the [ Delator] receiving more money from [Bletnitsky] than he would otherwise have received.”
(Complaint, §10). Inother words, Bletnitsky daimsthet Jarath intended to gain afinandd advantage over
him by withholding the truth regarding the number of legd unitsin the building. Thistype of conduct might
in some drcumdances fall within the definition of actudl fraud described in McCldlan i.e use of ameans
to gain an advantage over another by suppression of atruth.

Other facts however, confirm in this casethat Jarath did not commit an actud fraud on Bletnitsky.
Even if Jarahwithhdd facts from the Rlaintiff to obtain ahigher purchese price, Bletnitsky possessed Oak
Park’ s ingpection report prior to thedosing. The ingpection report dearly datesthet the building contains
twenty units Although McCldlan broadly defined fraud as the suppressing of atruth, it emphasized thet
fraud mugt have an dement of unfaimess. This transaction between Bletnitsky and Jairath was not unfar,
and Bletnitsky assumed therisk of inghility to convert dl 21 unitsto condo use when hefaled to give heed

to the village report in his passesson, which showed that one of the unitsin the building wasan illegd one:

FHrdly, Jarath’s falure to keep a pogt-contract ord agreement to pay property taxes was not
pleeded with particularity asafraud under 8 523(a)(2)(A). Moreover, evenif the pleading wereamended,

the facts could not condtitute afraud. A buyer’ snew ord promise to convey an uncontracted benefit toa
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purchaser after the purchase contract hasbeen Sgned does nat givethe Hler afinancid advantage over the
buyer under the origind contract. Moreover, the merger doctrine integrates dl prior discussonsinto an
agreement for conveyance of red estate unless ddivery of deed would nat fulfill the contract. Neppl v.
Murphy, 316 111, App.3d 581, 584, 736 N.E. 2d 1174, 24911I. Dec. 736 (2000). Findly, the mere breach

of apost contract promise as here dleged does not condtitute afraud. Caez v. Jacob (In re Jacob), No.

97 A 01664, 1998 WL 150493, & *4 (Bankr. N.D. IIl. Mar. 23, 1998) (Judge Squires). See dso Rezin

v. Bar (InreBar), 194 B.R. 1009, 1018 (Bankr. N.D. . 1996).

CONCLUSON

For theforegoing reasons, the Debtor’ sMation for Summary Judgment will bedlowed by ssparate
order.

ENTER:

Jack B. Schmetterer
United States Bankruptcy Judge

Entered this 8th day of March, 2001.
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